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JOHN GLYNN, Efq; 


SERJEANT AT LAW, 


AND 


run REPRESENTATIVE or whit 
COUNTY or MIDDLESEX, 


SIR, 


H E ctiminal laws of this 
country have often been the 


ſubject of my moſt ſerious medita- 
tion, and if it was poſſible for me 


to entertain an ill opinion of my 


countrymen, the multiplicity of 


theſe laws would almoſt tempt me 


to think, that inſtead of Engliſhmen | 
being lovers of generofity and mer- 


cy, they were a ſet of beings whoſe 


chief pleaſure conſiſted in fpilling 
the blood of their fellow creatures. 
A 3 I am 


„ 
I am led into this ſerious train of 
thinking from the many capital 
punifhments inflicted for the moſt 
trivial offences. Pardon me, Sir, if 
I fay the moſt trivial offences ; for 
who will believe that in the land of 


| liberty it is at this inſtant a capital 


crime, maliciouſly to break down 


the mound of a fiſh-pond, where- 


by any fiſh ſhall eſcape, or to cut 


down a cherry tree in an orchard, 


or even to be ſeen for one month in 


the company of perſons who. call 


' themſelves or are called Egyptians, 


I am inclined to believe there are 


very few even amongſt the lawyers 


apprized of the exiſtence of - theſe 
laws; and if gentlemen whoſe buſi- 
neſs and employments call upon 


them to know the laws, are ignorant 


of their exiſtence, how much more 
exculable are thoſe whoſe purſuits 


and 


| ( vu ) 
and engagements in life afford no 
time or opportunity: of attending to 
them. I know very well that ig- 
norance is no excuſe; and why? 
Becauſe every man is ſuppoſed to 
know the difference between right 
and wrong. This is a very good 
general maxim, but it will not hold 
equally good in all caſes. It ſtrikes 
me as relative only to thoſe crimes 
which are mala in ſe, and not to 
the mala probibita, Suppoſe, for 
inftance, it ſhould be made death 
to kill a Hare; a perſon might 
dread the conſequence of ſuch an 
Act, but he would feel no remorſe 
of conſcience in the Act itſelf. I 
have often lamented, that amongſt 
all the plans adopted to promote 
the public good, no method has yet 
been found out for propagating the 
knowledge of the criminal laws of 
A 4 this 


this country.—Perhaps, Sir, it may - 


be faid, ſhould a man be convicted 


-upon any of theſe obſolete Statutes, 


the Judge would fuſpend the execu- 
tion of the law. Moft probably. 
But as we are to judge of futurity 
by what hath already happened, and 


as there have been Jetferis's, and 


Pages, monſters in nature, a time 
may again come, when ſuchwretehes 


may exiſt, and take pleaſure in im- 


bruing their hands in the blood of 
their countrymen. Power in the 
hands of the beſt men is a dan- 


gerous weapon; in the worſt, a 


rod to ſcourge all mankind with. 
I will no longer trouble you upon 
the general ſubject of Criminal Law, 


but for a few minutes crave your at- 


tention upon the Game Laws, the 


ſubject of the enſuing Dialogue. — 
Theſe are very numerous and un- 


) 


) 


ſociety.— One man ſhould not be 
" dragged forth to expiate with his 


( ix ) 
certain. By ſome a pecuniary, by 
others a corporal puniſhment is in- 
flicted upon offenders ——In ge- 
neral, I am rather induced to be- 
lieve a diſpaſſionate perſon would 
conſider the puniſhment more than 
adequate to the crime. created by 
theſe laws. —Puniſhments ſhould be 
proportioned to the crimes, as they 
more or leſs affect the welfare of 


blood, the crime of cutting down 
a cherry tree, or aſſociating with 
Egyptians, whilſt another is ſuf- 
fered to rob his neighbour of his 
reputation with impunity.——Nor 
ſhould a country farmer be whip- 
ped through a town for deſtroy- 
ing a Pheaſant by night, when the 
man who robs me of my father 
by the moſt atrocious perjury, may 

2 have 


„ 


have the ſame puniſhment inflicted 


upon him. 

One would almoſt be tempted 
to think, from the peculiar atten- 
tion the Legiſlature hath in all ages 
paid to the preſervation of the Game, 
that there was ſome ſovereign me- 
dicinal quality in the blood and 
Juices of theſe animals, more be- 
neficial to the-community than even 
Dr. Lefevre's preſcription ; but, as 
the publick have never diſcovered 
theſe virtues in them, ſtill if. their 
preſervation is really of conſequence 
to the community, would it not 
be better to paſs a law and inflict 
a penalty of 50. upon thoſe who 


ſhall hereafter purchaſe or receive 


any Hare, Partridge, &c. from an 
unqualified perſon ; let the ſeller 
be the informer, and declare him a 


Ds witneſs to convict the 


defendant. 


) 


) 


( 1 ) 
defendant. © By this means you will 


defeat the ends for which they are 


caught; deſtroy the market and you 
will ruin the poachers, for it is the 
receiving of ſtolen goods that en- 
courageth theft. I ſhould be happy 
to ſee theſe laws either corrected 
or repealed, and ſhould be doubly 


happy to ſee my repreſentative ſtand 


forth in an age of corruption, and 


convince the preſent and future 
times that there lived a man, who 
eſteemed the life of an Engliſhman 
of more conſequence than a cherry 
tree, that he preferred the perſonal 
liberty of his countrymen to the 


| paltry conſideration of a Partridge's 


blood, though ſpilt in the night, 
and would rather have a thouſand 
Hares fall victims in the evening 
to the unhallowed hands of poach- 
ers, than that the facred perſon 
of 


(xt }) 


cdl an Engliſhman ſhould be branded 
with the infamous ſtigma of pub- 


lick whipping. 
Such behaviour would prove you 
worthy of the facred truſt you have 
aſpired to, confirm the generous 


ſentiments of your conſtituents in 


your favour, and prove to the pre- 
ſent and future ages, that the name 
of GLynn is coequal and fynoni- 
mous with guardian, affertor, and 
protector of the lives, liberties, and 
properties of Engliſhmen. | 
I have the ſatis faction to be 
One of Your Conſtituents, 
and moſt obedient 
humble ſervant, 


A MipprzksX FREEHOLDER, 


DIALOGUE 
BETWEEN 


A COUNTRY GENTLEMAN: 
AND A LAWYER), 


GAME LAW S. 


Y dear friend, when I 

S laſt met you in the 
country, you promiſed to give me a little 
hiſtory of the Game Laws, and to furniſh 
me witk ſuch hints as you ſaid would be 
neceſſary for me to obſerve in reading them. 
Lawyer, I did, nor have I been un- 


— ——  _ 


mindful of my promiſe. I have taken ſome 


pains to collect materials for your inſtruc- 
tion and entertainment, and hope, before a 
few days are paſſed, I ſhall be able to give 
you all the fatisfation you may require. 


I have converſed a good deal with my 


friends upon this ſubject: Some have told 
85 ho 
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me, they were originally made with a view 
of taking the arms out of the hands of the 
common people, or at leaſt with a deſign 
of rendering them inexpert in the uſe of 
them; but others have attributed their riſe 
to a defire which the Legiſlature had of pro- 
moting induſtry and of puniſhing idleneſs 
and vice.— This laſt opinion I am inclined 
to favour, as it ſeems the moſt rational and 
| moſt deſerving of credit; for in all my 
ſearches I have not been able to find a ſingle 
preamble that can warrant the firſt conclu- 
ſion : whereas, the puniſhment of diſſolute, 
diſorderly, and idle perſons, appears mani- 
feſtly to have been the _ of many 
Statutes. c 

Countryman. Pray what are the qualifica- 
tions for killing Hares, Pheaſants and Par- 
tridges ? for I don't wiſh to trouble you on 
any other branches of the Game Laws, but 
what relate to theſe particular animals. 

Lawyer. The qualifications have been 
different at different times, but they are 
now fixt by the Statute of the 22“ and 23* 
Car. 2*, ſo that any perſon having in his 
own, or in right of his wife, a freehold 
eſtate of 100/. per annum, or 1 1501. leaſe- 
hold, 


[ 25 ] 
hold, may kill, or keep animals or en- 
gines for the deſtruction of the game.— 
Theſe are qualifications by eſtate. 
Countryman. Are there no other qualifi- 
cations ? | 
Lawyer. Yes.—Any perſon being a Lord 
of a manor, the ſon and heir apparent of 
an Eſquire or other perſon of higher degree, 
and the owners and keepers of foreſts, 
parks, chaces, or warrens, and game 
keepers appointed by Lords of manors, may 
kill, or keep engines or animals for the 
deſtruction of the game with impunity. 
Countryman. As you have favoured me 
with an account of the qualifications, do 
oblige me, likewiſe, with an account of the 
penalties which may be inflited upon ſuch 
as are not poſſeſſed of thoſe qualifications. 
Lawyer. Any unqualified perſon who 
kills a Hare, Partridge, or Pheaſant, or 
uſes any greyhound, ſetter, or pointer, or 
any gun, net, or other engine, to kill or 
deſtroy the game, is liable to forfeit 5/., and 
by the Statute of Queen Ann, the penalty 
was recoverable only by information before 
a Juſtice of Peace upon the oath of one or 
more witneſſes, — one moiety to be paid to 
the 


1 

"the informer, and the other to the poor of 
1.18 the pariſh where the offence was committed ; 
[| —this penalty was directed to be levied by 
1 diſtreſs, and for want thereof, the party to 
| be ſent to the houſe of correction for three 
| | months for the firſt offence, and four 
| months for every other.— But, in proceſs of . 
1 time, ſuch a number of inconveniences and 
Wi G difficulties aroſe to obſtruct the inforcing 
lll | of this Act, that, in George the 1's reign, 
188 it was found neceſſary to enlarge the powers 

| of | proſecutors ; and therefore an Act was 
0 paſſed, enabling them to recover the penalty 
i by action upon the caſe, debt, bill, plaint, 
or information; and the plaintiff, if he 
bl - recovers, is intitled to double coſts, * 


1 ſhould be glad to be informed by what rule 
or authority the maſters, prothonotaries and other 
officers who tax coſts, when an Act of Parliament 
gives, in expreſs terms, double or treble coſts, allow, 


where the ſingle coſts amount to 100/. only 150/. for 
double, or 1751. for treble coſts. If by any rule in 
arithmetic they can make it appear, that 150 J. is 
twice, and 175 l. three times as much as 100 J. I will 
readily ſubſcribe to their rules of conſtruction; but to 
ſay that the Legiſlature meant only to give full and 


ample coſts, when they have expreſly given double 
C | or 


7 J 
Countryman. Pray where is the difference. 
id the modes of proſecution? 
Lawyer. The former is a very ſpeedy 


method of proceeding of a ſummary nature, 
whereby the Juſtice convenes the delinquent 


before him, and proceeds to immediate 
trial, conviction, or acquittal ; whereas, by 
i the latter you are obliged to go through a 
regular, legal proceeding, which though in 
ſome reſpects more eligible, is attended 


with ſo great an expence, that few people 
can bear it; and upon this conſideration I 


preſume proſecutors in general adopt this 
| mode 


— — 
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or treble coſts, is putting a conſtruction upon a Statute 
in direct contradiction to its expreſt meaning, which 
I conceive no officer hath any power to do.— l appre- 
hend the additional coſts are given as a penalty. 
Beſides, when the Legiſlature mean to give only full 
coſts, the ſtatute expreſly mentions it; ſo that where 
the law directs the payment of full coſts, it then 
leaves it at the diſcretion of the officer, but where it 
hath fixed them at double or treble, he has no right 
to exerciſe a diſcretionary power, but tacitly to obey 
the poſitive mandates of the Law,—I hope the maſters 
will excuſe this obſervation, as I propoſe it merely for 
information's ſake; for no perſon in the Law entertains 
a greater reſpect, or thinks more highly of their can- 
did and upright behaviour than myſelf, 


B. 


. 


mode of proceeding.—Beſides, Sir, there 
are leſs difhoulties in penning the proceed- 
ings by action or information, than in 
wording a conviction before a Juſtice, very 
few of which are able to ſtand the teſt when 
removed into the King's Bench. 
Countryman. You ſurprize me much. 
Pray what is the conſequence of a convic- 
tion being quaſhed ? 


* 1 


In all caſes, where any action is commenced for the 
recovery of any of the penalties under the Game Laws, 
as the proſecutor may make uſe of any name, whether 
fictitious or real, it will be prudent for the defendant, 
if he means to ſtand trial, to move the court, if in 
Term· time, or to apply to a Judge for a ſummons, to 
ſhew cauſe why the plaintiff ſhould not give ſecurity 
for the coſts, in caſe he ſhould be nonſuited, or diſcon- 
tinue the action, and that all proceedings may be 
ſtayed in the mean time. This application ſhould 
regularly be made before the defendant hath pleaded, 
or at the utmoſt before the iſſue is delivered, elſe it 
will anſwer little or no end. It being a common prac- 
tice amongſt dirty fellows to commence actions upon 
Penal Statutes in fictitious names, and when they 
have got the iſſue money, to proceed no further. If 
the defendant's Attorney is apprehenſive the action was 
commenced upon this principle, he had much better 
never pay for the declaration. He is not obliged to 
do it, nor can the plaintiff ſign judgment for want 
thereof, as in the caſe of an iſſue, 


1 t9 ] 
Law;er. The party convicted may either 
bring an action againſt the proſecutor for 
| the penalty he paid him; or, in caſe he 
obliged the Juſtice to make a diſtreſs, may 
proceed againſt the Juſtice for a treſpaſs, and 
recover a ſatisfaction equivalent to the value 
of the goods; for if the conviction appears 
upon removal to be improper upon the face 
of it, and inſufficient to warrant the conclu- 
ſions drawn by the Juſtice, the Court is 
bound to quaſh it; and for this reaſon the 
ultimate power of judging is veſted in the 
Court of King's Bench, leſt Juſtices (who 
by the bye are pretty great tyrants) ſhould 
in conſequence of an abſolute power veſted : 
in them, arbitrarily exerciſe it to the preju- 
dice of their neighbours. 
Countryman. Is there any difference in 
the proceeding againſt the proſecutor and 
the Juſtice after quaſhing the conviction? 
| Lawyer. Yes! à very material one. In 
commencing an action againſt the proſecu- 
tor you have only to purſue the common 
rules made uſe of in ordinary caſes; 
whereas, if you proſecute the Juſtice, you 
. muſt give him a month's notice before you 
B 2 can 
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can proceed, and take care to bring your 
action within ſix months or you will loſe - 


your remedy ;- and this is not the only diffi- 


culty, for you mult prove the notice at the 


trial, and will not -be ſuffered to recover a 
ſatisfaction for any injury but what is men- 
tioned in that notice. It behoves you there- 
fore, to take ſpecial care how you word 
your notice, for the Court will not permit 
you to bring proof of diſtraining and ſelling 
any thing, but what is particularly ſpeci- 
fied therein. This ſtrictneſs ariſes in con- 
ſequence of an Act of Parliament paſſed in 


| George the ſecond's time, for the better 


ſecuring Juſtices of the Peace in the execu- 
tion of their offices; and it appears to be 
founded in great wiſdom and juſtice, in as 
much as perſons heated with paſſion and 
reſentment, would frequently be induced to 
commence a proſecution againſt a Juſtice, 
who might have acted very innocently and 
with great uprightneſs, though the convic- 
tion he drew-up, eventually turned out in- 

formal and irregular. 
Countryman. I really think that a Juſtice 
ought to be rendered as ſafe as poſlible. in 
| — 7: 8 
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the execution of his office, as few gentle- 
men otherwiſe would ever take it upon- 


them. It is ſufficient that they devote their 
time to the good of the public, the buſineſs 


of itſelf is troubleſome enough without 


increaſing the difficulties. For my own, 
part, I don't know a more valuable mem- 
ber of the community, than an honeſt con- 
ſcientious Juſtice of the Peace. But, pray, 
what is the cauſe of quaſhing theſe con- 
victions? I am very deſirous of knowing. 
Lawyer. Suppoſe an information had 
been laid before a Juſtice of the Peace, upon 
the Statute of Queen Ann, againſt A, for 
killing a Partridge in the pariſh of Stow, 
and the witneſs produced and examined 
before the Juſtice in ſupport of the charge, 
was a pariſhioner of Stow, one half of the 
penalty being directed to be paid to the in- 
former, and the other to the poor of the 
pariſh ; though the Juſtice ſhould convict 
the defendant, yet, it appearing that the 
witneſs was a pariſhioner of Stow, this 
would be a good- cauſe for quaſhing the 
conviction, becaule the witneſs was incom- 
petent, inaſmuch as he was intereſted in the 


event of the ſuit. 
B 3 


. 

Countryman. Pray has this always been 
held to be a ſufficient cauſe? 

' Lawyer, Not always; there hath been 
a great variety of opinions about it.—Some 
have faid that the pariſhioners ex neceſſitate 
ought to be admitted as competent witneſ- 
ſes ; that the advantage ariſing from a con- 
viction would be too trifling a byaſs ; whilſt 
others have inſiſted, that the rule of law 
being poſitive, no one who hath any in- 
tereſt in the event of the ſuit ought to be 
admitted. —In ſhort, this controverſy was 
ſo very ſtrong, and it being impoſſible to 
fix what degree of intereſt would or would 
not influence the mind, the Legiſlature in- 
terpoſed, and paſſed an AQ in George the 
third's reign, whereby the whole penalty 
is given to the informer, and every objec» 
tion to the competency of a pariſhioner's 
evidence clearly removed. | 

Countryman. Pray, Sir, can qualified per- 
ſons kill Game when they pleaſe ? 

Lawyer. There is no limitted time for 
killing Hares ; but by an Act paſſed in the 
ſecond year of King George the third, it is 
declared illegal to take, kill, deſtroy, carry, 
ſell, buy, or have in poſſeſſion, any Par- 

8 tridge, 
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tridge, between the 12th day of February, 
and the 1ſt day of September; and Pheaſants 
between the 1k day of February, and the 
iſt day of October; and a penalty of 51. is 
impoſed upon all perſons qualified, or unqua- 
lified, who ſhall be found offending againſt 
this Statute. —So that, as the law now ſtands, 
if any unqualified perſon ſhould kill a Par- 
tridge, or a Pheaſant, in the month of March, 
he would be liable to pay 5/. for the mere 
act of killing, and 5 J. for killing it at that 
ſeaſon of the year. Indeed, if a qualified, 
or unqualified perſon was informed againſt, 
for keeping live Partridges in a mew in the 
month of March, though he ſhould prove 
the catching them at a lawful ſeaſon of the 
year, yet there being no exception of Par- 
tridges mentioned in this Act, the party 
in whoſe poſſeſſion they are found, muſt, I 
conceive, be adjudged guilty within the 
meaning of this law; for the bare act of 
poſſeſſion, is deemed by the law an expo- 
ſing to ſale, which ſubjects the party to a 
penalty of 5 l.; but Pheaſants being ex- 
preſly excepted out of this Act, there is ro 


danger of a qualified perſon incurring a 
B& --* penalty 


. 1 
penalty by keeping them alive, provided he 
does not catch them after the expiration of 
the time limited by uns AQ. 
Countryman. But is there no particular 
time of the day fixed for killing Game? 

Lawyer. Yes; by an Act paſſed i in the 
roth year of George the third, cha. 19th, 
it is declared, That if any perfon ſhall K 
fully, upon any pretence whatſoever, take, 
kill, or deſtroy any Hare, Pheaſant, Par- 
tridge, &c. in the night, between one hour 
after Sun-ſetting, and one hour before Sun- 
riſing, or uſe any gun, dog, ſnare, net, or 
other engine, for taking, killing, or de- 
ſtroying any Hare, Pheaſant, Partridge, 
&c. in the night as aforeſaid, and ſhall be 
convicted thereof, upon the oath of one or 
more credible witneſs or witneſſes, before 
one or more Juſtice or Juſtices of the Peace; 
every ſuch perſon ſhall, for the firſt offence, 
be committed to the common gaol, or houſe 
of correction ; there to remain without bail 
or mainprize, for any time not exceeding ſix, 
nor leſs than three calendar months; and 
for the ſecond and other offences to be 
committed as aforefaid, for not leſs than ſix, 
and 
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and not more than twelve calendar months ; 
and within three days from the time of 
commitment, either for the firſt or any 
other offence, to be once publickly whip- 
ped, between the hours of twelve and one 
of the clock in the day. 

Countryman. My God! Sir, you have 
terrified me almoſt out of my ſenſes, 

Lawyer, Nay, but this is not all; for, 
if you take, kill, or deſtroy any Hare, 
Pheafant, Partridge, &c. on a Sunday, you 
are ſubject to a penalty of 20/. to be levied 
by diſtreſs, with charges; one half to the 
informer, and the other to the poor of the 
pariſh ; and for want of diſtreſs, to be com- 
mitted for any time not exceeding fix, and 
not leſs than three calendar months. —How- 
ever, my dear friend, for your comfort 
there is a proviſo; that, if any perſon ſhall 
think himſelf aggrieved by any thing done 
in purſuance of this Act, ſuch perſon may 
appeal to the Juſtices of the Peace, at the 
next General Quarter Seſſion of the Peace, 
to be held for the county or place, wherein 
the cauſe of complaint ſhall ariſe, and within 
four days after the cauſe of complaint ſhall 
have ariſen, ſuch appellant, giving, or cau- 
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po to be given, fourteen days n:tice at leaſt, 
in writing, of his or ber intention to bring 
fuch appeal, and of the matter thereof, to 
the perſon, or perſons, whoſe acts are com- 
plained againſt; and within two days after 
ſuch notice, entering recognizance before 
ſome Juſtice of the Peace for ſuch county, 
with two ſufficient ſureties conditioned to 
try ſuch appeal, and abide by the order of, 
and to pay ſuch coſts as ſhall be awarded 
by the Juſtices, at ſuch Quarter Seſſion ; 
and the ſaid Juſtices, at ſuch Seſſion, upon 
due proof of ſuch notice being given as 
aforeſaid, and of the entering into ſuch : 
recognizance, ſhall hear, and finally deter- 
mine the cauſes and matters of ſuch appeal 
in a ſurhmary way, and award ſuch coſts 
to the parties appealing or appealed againſt, 
as they, the faid Juſtices, ſhall think proper. 
''—And this Act declares ſuch order of the 
Seſſions to be inal, and incapable of . 
removed. 

Countryman. J hope, Sir, you will * 
the obſervations I ſhall make; they are what 
occur to a plain honeſt country gentleman; 
who, though not converſant in matters of 


lar, wiſhes to avoid incurring their penal- 
ties 
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_ ties,—In the firſt place, this Act appears to 
be perpetual. —Secondly, there is no time 
limited for commencing a proſecution for 
offences againſt it ; ſo that if any perſon 
hath killed, taken, or deſtroyed, or uſed any 
gun, dog, ſnare, net, or other engine, for 
the taking, killing, or deſtroying any Hare, 
Partridge, Pheaſant, &c. in the night be- 
tween one hour after Sun- ſetting, and one 
hour before Sun-riſing, ſince this Act took 
place, though he ſhould have done it for 
the purpoſe of ſatisfying the longings of a 
lady with-child, and the cleareſt proof 
ſhould be given thereof; yet, notwith- 
ſtanding all this, three years hence, upon 
an information, he may, like Sir Walter 
Raleigh, be dragged out of his bed in a 
high fever, to anſwer for this moſt enormous 
crime ; and upon proof of the charge, by 
one or more witneſs or witneſſes, be com- 
. mitted to the common gaol, or houſe of 
correction, without bail or mainprize, for 
ſix, or three months, at the diſcretion of 
the Juſtice ; and within three days after his 
commitment, be once publickly whipped in 
the town, between the hours of twelve and 
one of the clock in the day.—Upon my 
. __ Joul 
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ſoul, I ſweated from head to toe when 1 
read the Act.— But, Sir, theſe are not the 
only objections I have to the Act; it is big 
with ſuch inconveniencies that a poor coun- 
try fellow like myſelf, would find it very 
difficult to avoid a conviction or eſcape 
puniſhment.— For, as this law now ſtands, 
fhould a poor man be fo unfortunate as to 
labour under a charge of this kind, if he 
happened not to appeal againſt the Juſtice's 
order within four days, or to neglect giving 
fourteen days notice, or ſhould not be for- 
tunate enough to find a couple of friends, 
who would within two days after ſuch no- 


tice enter into the recognizance required by 
the Statute, he muſt ſubmit to be impriſoned 


for ſix or three months in a gaol, and be 
whipped at the mercy of the executioner, 
though as innocent as a lamb of the crime 
laid to his charge. Beſides, Sir, if he ſhould 
mean to appeal to the Quarter Seſſions, and 
accidentally omit taking any one of the 


ſteps requilite for bringing the matter be- 


fore the Quarter Seſſions, the order of con- 
viction before a ſingle Juſtice would in 
ſuch caſe be final and concluſive. Perhaps 
I' may be told that my arguments axe 

{ounded 
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founded upon ſuppoſition. Granted. But 
yet I have a right to ſuppoſe caſes that may 
Poſſibiy exiſt; for if lawyers have difficul- 
ties in underſtanding Penal Laws, how much 
more difficult muſt an ignorant country 
fellow find it, who perhaps never heard of 
the crime before he was called upon to 
anſwer it. For, though the Laws of Eng- 
land will not ſuffer a perſon to plead igno- 
rance as an excuſe; yet, a great deal is to be 
ſaid for him who is guilty of a crime (not 
in itſelf, but from prohibition) when the 
means of information hath not been allowed 
him. I f the clergy throughout every pariſh 
in the kingdom were bound to read every 
new Penal Law as ſoon as it came out, and 
to be paid for ſo doing, the public would 
have no room to complain of, the want of 
information. 

Lawyer. I wiſh, with all my heart, | that 
your hint was to be improved upon; for, 
I believe, very few Engliſhmen know, that 
at this inſtant it is death to cut down a 
cherry-tree in an orchard, or to break down 
the mound of a fiſh-pond, whereby any tiſh 
ſhall eſcape. 


[#] 

Countryman, I believe not.—But I have 
other objections to this Night A&;—it 
hath left too great a power in the Juſtice. 
—He'may conſtrue the four days time to 
appeal incluſive; the defendant may have 
confidered it as excluſive, and upon this 
quibble the poor man may be puniſhed. — 
Beſides, Sir, the Act having given no 
power to the Juſtice to ſuſpend the execu- 
tion of the law, till the time for appealing 
is expired; he is obliged to order the de- 
fendant to be whipped within three days, 
or he cannot legally do it at all; for if he 
was to have him whipped the fourth day, 
he would exceed the authority given him 
by the Statute, and conſequently ſubject 
himſelf to all the inconveniences of having 
acted illegally.—Qn the other hand, if he 
orders the defendant to be puniſhed within 
the time fixed by the Statute, and the law 
is put in force; yet, as the Statute has 
given a defendant four days to appeal 
againſt the Juſtice's order, though it directs 
him to be puniſhed within three days, if 
upon an appeal the fourth day, the order 
is reverſed, it will follow of courſe that the 

man 
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man has been puniſhed innocently ; yet, 
notwithſtanding this, I preſume no action 
would lie againſt the Juſtice in ſuch a caſe. 
He is bound by the Statute to puniſh a defen- 
dant within three days, and though it eventu- 
ally turns out to be improperly inflicted upon 
an innocent man, yet, till this order is re- 
verſed, he ſtands legally convicted, and the 
Juſtice has done no more than what he was 
lawfully authorized to do. 

Lawyer. 'The Statute is very ambiguous; 
I confeſs; and I fear Juſtices (who at beſt 
are but men) will put that conſtruction upon 
it, which will beſt ſerve their purpoſe. 
Countryman. But, pray Sir, ſuppoſe no 
one but the informer, or an inhabitant of 
the pariſh ſhould happen to appear in ſup- 
port of the charge, as they are intitled each 
to a moiety of the penalty, would not that 
be a good objection to their teſtimony ?' 

Lawyer. I think it would, for they are 
intereſted in the event of the Tuit, and con- 
ſequently incompetent witneſſes, 


Countryman. Suppoſe e the party ſhould 
neglect to object to their competency, and 
upon this illegal, or non- evidence (for I 

| | take 
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45 unlawful. evidence, and no evidence 
e one and the ſame thing g) Thould 
be Sete, n would he have 


| 75 he h pitted to appeal) 1 


1 = that I know of. 

. ia. This is very cn 
; Y. 0. os} 41 5185 
ind ted. 

e er. 1 as it may ap- 
pear. Ts ke it to be law.—For, if through 
ignorance or neglect, the party omits ap- 
pealing againſt the Juſtice's order to the 
urter Seſſions, within the time appointed, 
1010 Ptecluded e ever afterwards. _z ee 
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Countryman, I am obliged to 500. for 
this/explanations! and hope, in God's name, 
thid Night Act will ſoon be repealedʒ or 1 
Mill alk about” my grounds in a wititer's 
' *do bm wit 11 ut my } f. 
evening with as, much fear of mesting a 
He on actridge,,,or Pheaſant, as another 
man puild ha ve an a an or 


a mid bull. 95859 T of 30111 
L Lauper. Ab tis Act teas fo terfified'y you, 


we Fill " drop” de Fe ee 0 on 


7 N } 

it if you plea . 
nnn ki Lig. yg pag linaos 15%, , 
Wan 181 7 1 },- 


& if . Over wy 4 the Statutes 1 — al- 
. mentioned, and which relate 19 the public at 


large, 


1 1 


Countryma {8 With all my |beart—Bt 
wil reſolve me a few d doubts concerning theſe 

WS. 

Lawyer. With, a great deal of pleaſure. 

Cortitryman. You muſt know, I have 
often heard it ſaid, that if a Lord of the 
manor, his Game-keeper, or any other 


—- 
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1 6 It is 2eclardd, by the Statute of the „el 


George the third, (intitled, An Act for puniſhingg 
Mutiny and Deſertion, and for the better Pa 
the * and their Wen for the bettet Me 
tion ech Game, i in or near any ſuck place, whete any 
officer or ſoldiers ſhall at any time be quartered; That! | 
from, and after the 24th of March, 1770, if any offi}; 
cer or ſoldier ſhall, without leave of the Lord of the 
manor, under his hand and ſeal, firſt had and ob- 
tained, take, kill, or deftroy ani) y Hire, Coney - Ped: F 
lant, Partridge, Pigeon, &t. within U hor of © 
Great Britain, and upon complaint therebf, hall be 
convicted before any Juſtice of the Peace; dvery 6fficar - 
ſo offending, ſhall, for eyery ſuch 1 98 forfeit 31. cc 
be diſtributed among the poor f th e place, where 
ſuch offence ſhall be committ * ont every officer 
commanding in chief upon the place whete ſuch offence 
has been committed by any ſoldier under his command, 
ſhall forfeit 204. to be paid and diſtributed in manner 
aforeſaid; "and if upon conviction, malle by the Juſ- 


tices of the Peace, and demand thereof alſo made by 
C - the 


: (38: ] 

qualified perſon, ſlarted a Hare, or ſprung 
a Partridge, he Nut Hollow f it wherever 

| he pleaſed. 
Lawyer. That is is in ſome meaſure, but 
not altogether true. A Lord of a manor 
gd Kill Game i in moſt Place whether on 
| 3 | * 
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* Conſtable or Overſeers of the poor, fac officer 
mall refuſe or neglect, and not within two days“ pay 
the faid reſpective penalties, ſuch officer fo rerufing or 
neglecting, mall forfeit, and he is thereby Techy! t to 
Have! forfeited his commiſfion, and his, commi 
\. thereby declared to be null and void.” Though this 
Statute continues in force only for 2 year, yet, as it 
4 makes gpe. man reſponſil ble for the acts of another, I 
— it ſtrikes me as being too rigid. —If com- 
mander in chief encouraged his men to go out and kill 
Game, it would be but juſt that he ſhould be puniſhed 
for it; but, for a general or other officer, being r made 
liable for the faults 799 offences of another perſon, 
Which he could not prevent, appears rather incon- 
* fiſtent with my notions of natural Juffice,” But 1 
Vin leave the military gentlemen to comment upon 
- -this'Statute, as it affects them only. Howgver, it 
will be neceſſary, for all unqualified officers to remem- 
ber, that if they ſhoot Hares, &c. on a Sunday, v with- 
out the conſent of the Lord of the mahor, Wit for 
| every offence they are. liable to fotfeit zol. Five 


pounds for killing a Hare, five pounds for deſtroying 
it without the conſent of the Lord of the manor, and 


twenty pounds for killing it on a Sunday, 


my . 


1 
his own ar. another man's eſtate, without 
being liable to incur any penalties created 
by the Came Laws, provided he does it at 
a proper ſeaſon. But, a, Game-keeper, 
being only qualified to kill Game within the 
. manor he preſides over, if he goes beyond 
the boundaries of it, he thereby ſubjeQs 
himſelf to all the penalties of the law, like 
any other unqualified perſon his qualifi- 
cation is not only merely local, but/it has 
ſeveral requiſites neceſſary to emplelt and 
perfect it. He muſt be a menial Servant 
(it an unqualified perſon) and his appoint= 
ment muſt be created by deed, and that 
deed muſt be inrolled with the Clerk of the 
Peace for the county; for a mere verbal 
appointment, or even an appointment un- 
der hafid and ſeal, unleſs . wal no 
wiſe avail him. 
Countryman. Suppoſe a Lord of a manor, 
or other qualified perſon, ſhoots a Patridge 
upon his own ground, and it happens to 
fall upon his neighbour's eſtate, can either 
of them go there and pick it up without 
the conſent of the owner of the ground? 
Lawyer. They may pick the bird up, 
though upon another 8 ground, without 
8 2 | incurring 
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incurring. any, penalty 1 under the Statutes; 
their qualifications exempt them from Lag 

But yet, they are liable to an action of 
treſpaſs for coming upon another's grounds 
without his. conſent; 3 ſuch a proceeding is 
conſidered, in the eye of, the law, as, an 
invaſion of another man 8 right, for which, 
he may maintain an action of treſpaſs. 
Nays; the law is to tender of private pro- 


10 


perty; and the, rights. of individuals, that 
if A, (bing a qualified perſon, and hayng 
1 . MM the e eſtate of B, ſhould kill 
Pheala walked along the road, 
1 TOY: 409 within ſeven yards of the 
1 pi could not juſtify going out of 1 „ Is, 
pen being himſelf to to an addon for 
ee, Vader er duch circum Wel 
F appreh end a perlon would recover 
wi 5 little or no damages a The 2 
is too 1 | inconfiderable.” T 6 eli 
| Lawyer, Though the J lrefpats | is never fo 
trifling, the, party treſpaſſed upon has 1. 
right « of action. — The meaſyre of dama- 
ges is one th ing, the Power of redrels is 18 
another—Th he former i 1s in the breaſt of 4 4 
jury, the fatter inherent it in the p party. he 
right 0 ae.) muſt not be Violated 


with 


t 7 J 
with impunit 7; but, in order to prevent 
trivial fuits, it is enaQed, by the 22d and 
2: 3d Car. 2. Chap. 9. That in all actions 
of treſpaſs, aſſault, and battery, and other 
perfonal actions, wherein the judge at 
the trial ſhall not find and certify under his 
hand upon the back of the record, that 
an aſſault and battery was ſufficiently proved, 
r r that the freehold or title af the land 
1 in the plaintiff's declaration yas 
chiefly i in, queſtion ; if the Jury find. dama- 
ges under forty thilliogs, the plaintiff ſhall 
P62 recoyer more coſts than the damage, and 
more coſts given, the judgment ſhall 
be +, void, and the defendant may have hi 5 
action for ſuch vexatious ſuits—Though 
this Statute prevented many litigations, yet, 
as i extended only to treſpaſſes where the 
plaintiff, recovered forty ſhillings, and up- 
wards for the injury done, or where the 
title came in queſtion, the effet did not 
prove equal to the deſign. —Sportſmen ſhel- 
tered , themſelves under this law, became 
wiltyl treſpaſſers, and roved with impunity 
over their neighbours prope DE 33 whillt, the 
honeſt frecholders, from, the expence of 
law, and the hazard, of proving, damages 
C 3 to 


del fl * | 
to. dhe amount 0 e en 
detorred from commencing proſecutions. 
In proceſs of time. however; gentlemen ſaw | 
the difficulties this law expoſed the farmers | 
to: aud thoutzh they were unable to prove 
dantages to the amount of forty ſhillings» | 
yet, as theſe ſmall treſpaſſes began to grow. 
very numerous, and were very wiltully re- 

peated, it became a real grievance to the 
landholder, inſomuch that the Legiſlatufe 
interpoſed, and far preventing wilful and 
malicious treſpaſſes, paſſed an Act in the 
8th and gth of W. 3. and thereby declared 
That in all actions of treſpaſs, to be com 
menced and proſecuted from and after the 
azth day of March 1697, in any of his 
Majeſty's Courts of Record at Weſtminſter ; 
wherein; at the trial of the cauſe at Weſt- 
minſter, it ſhall appear and be certified by 
the Judge, under his hand on the back of 
the record, That the treſpaſs upon which 
any defendant ſhall be *Found. guilty, was 
wilful and malicious, the plaintiff ſhall re- 

cover not only his damages, but his full 

coſts of ſuit, any former law to the con- 
trary notwithſtanding.” This Statute, great- 

ly leſſened the number of wilful treſpaſſers, 

3 0 and 


= 4 | 

and ſecured the laborious freeholder in the 
quiet poſſeſſion und erjoyment of his pro- 
perty, or at leaſt gave him an opportunity 
of puniſhing thoſe who ſhoutd dare to diſ- 
turb his repoſe. However, my friend, there 

are ſome ſteps neceſſary to he taken previous 

to the commencement of an action for a wilful 
treſpaſs, which, if omitted, will prove fatal: 
The plaintiff miſt give notice to the defen- 
dant to keep off his lands; and I would ad- 
viſe him to give a notice in writing, as he muſt 
prove it at the trial of the cauſe; or otherwiſe; 
without he recovers damages to the amount 
of forty ſhillings and upwards, he will be 
entitled to no more coſts than damages: 
—The proof of à general notice in the 
news Papers, unleſs che plaintiff can make 
it appear that the deferidant knew and read 
it, would not be ſufficĩent.— ut above alli 
the plaintiff muſt remember that as well in 
caſes where the freehold came in queſtion 
as where there has been evidence of 'a 
Velful treſpaſs, he muſt apply for the Judge's. 

certificate in eourt, or otherwiſe he Will 
lofe his cbſts. 2id yino in 19908 

Beſides the Statutes! hefore-mentianied, 

which” relate to uren vhere the 
3 Hbf [ft e 198 mug rl; Plaintiff 
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plaintiff recovers forty, ſhillings, damages, 
or where the Judge has certified that 
the freehold e came in queſtion, or the treſ- 
Pak Was Wilful and malicious; there is 
another Statute very neceſſary to be obſerved 
by tradeſmen, which was, paſſed in the-4th 
& 5th of W. and M. c. 23. f. 10. and after 
reciting © That great miſchief did enſue by 
inferior tradeſmen, apprentices, and other 
* diffolute perſons, neglecting their trades 
and employments, who follow hunting, 
e fiſhing, and other Game, to the ruin of 
«themſelves and damages of their neigh- 
te bours, enacts, . That if any ſuch perſon 
be as aforeſaid ſhall preſume to hunt, hawk, 
| fiſh, or fowl (unleſs in company with the 
«maſter of ſuch apprentice duly qualified by 
te law) ſuch perſon or perſons ſhall be ſubje& 
to the penalties of this Act, and ſhall or 
* may he proſecuted for their wilful treſpaſs, 
e in ſuch their coming on any perſon's land, 
“and if found guilty thereof, the plaintiff, 
* ſhall not only recover his damages thereby 
* ſuſtained; but his full coſts of ſuit, any for- 

* merllaw to the contrary notwithſtanding.” * 
Great diſſiculties have ariſen in the con- 
ſtruction of this Act of Parliament, png Courts 
819191 gant d DOG e481 of 
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of law have been at a loſs to determine who 
are the inferior tradeſmen meant by it. Some 
perſons have ſaid it compreh ds all tradeſ- 
men; others are of opinion, t] at ſuch tradeſ- 
men ny ar included as are not. qualified 
to kill Game; and ſome very reſpectable au- 
thorities (amongſt whom that great lawyer, 
the late Chief Juſtice Willes), not only re- 
fuſed to ſubſcribe to either of the opinions 
abovementioned, but abſolutely. declared. i it 
was unneceſſary to draw any line at all, 
between inferior and ſuperior tradeſmen; 
but declared tHat every caſe ought to be left 
to be determined upon its awn Pantipulge 
circumſtances, NA * 
The firſt caſe that appears 8 come 
before the Court upon the conſtruction of 
this Act, is that of Bennett ver Talbois, 
which is mentioned in all the cotemporary 
Reporters of Lord Holt s time ;.1t happened 
within a very few years after the creation 
of this new law, and at a time when the 
Judges may be preſumed to haverknown 
the true ſpirit and intention of it. This 
was an action of treſpaſs, for breaking and 
entering the plaintiff? s.cloſe,/and: treading 
down his graſs and corn, and huntin g therein, 
the 
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the defendant being an inferior tadeſman, 
(viʒ a clothier.) Upon not guilty, a verdict 
was found for the plaintiff, and it was 
moved in arreſt of judgment, —That it 
was not fad, that the defendant was not 
qualified bye eſlate to hunt without incurring | 
the penalty of the Act, for if he had been; 
he might hunt by law. But it was reſolved 
by the Court, that hunting was a treſpaſs 
upon another's land at common law, and 
actionable.—Tliat the Statute of the 4 and 
5. W. and M. as to this point of inferior 
tradeſmen, only repeals the Statute of the 
22 and 23 Car, 2. chap. 9, which enacts, 
That the party ſhall recover no more coſts 
than damages, when the Jury give damages 
under-forty ſhillings : but no Act enables 
the party to hunt in another's ground, and 
therefore it is not material how the perſon 
is qualified in the caſe of an inferior tradeſ- 
man as to his eſtate. 1 Lord Raym. 149. 

In Sir John Comyns's report of the ſame 
| eaſe, I find that it was objected, That a clo- 
thier, being one of the principal tradeſmen 
of the kingdom, could not be comprehended 
within the words, inferior tradeſmen. ;” but 


e over ruled it, by faying, that the 
Statute 
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Statute ſeemed to prohibit all trades, and 
thereupon coſts were awarded againſt the 
defendant, as an inferior tradeſman within 
the meaning of this Statute ; fo that as the 
law now ſtands, upon the authority of that 
determination, it behoves a clothier more 
than any other tradeſman whatever, to be 
very circumſpett in his conduct, and to take 
eſpecial « care that he does not go a hunting 

upon another's eſtate without his conſent, 
as it is not neceſſary to give him notice to 
make him a wilful treſpaſſer, in order to 
intitle the plaintiff to his coſts; his being 
a clothier, and as ſuch an inferior tradeſ- 
man, will ſubje& him to coſts at all events, 
whether qualified or not qualified. 

Agreat many years after this determination, 
the caſe of Buxton and Mingay came before 
the Court of Common Pleas, and there the 
queſtion was, whether a ſurgeon and ape- 
thecary, not qualified to kill Game, was en 
inferior tradeſman, within the meaning of 
this Statute? This matter came before the 
Court upon a caſe reſerved at the aſſizes; 
and as the Court was divided, the Judges 
gelivered their opinion ſeparately; Mr. 


Juſtice Noel declared, he thought it hard to 
| ſay 


0 3 
ſay; that every tradeſman in the kingdom, 


who had not a qualification in lands, ſhould 
pay full coſts in a caſe like this, nor would 
he ſay, that the defendant, becauſe he was 
merely ſtated to be an apothecary, was 
therefore an inferior tradeſman or diſſolute 
perſon. He faid, that qualification was not 
the true diſtinction between ſuperior and in- 
ferior, but that there was a known diltine- 
tion univerfally agreed to between tradeſ- 


men, with reſpect to ſuperior and infe rior ; 
As mater, and] Journeyman, and appre en 

tice; that that was a natural uberall 
which anſwered the Act of Parliament in 


ee. reſpect, for journeymen and appren- 


miſchlef intended to be remedied. "He 
declared, that the Jury ought to determine 
under the particular circumſtances of "eve 

cafe, whether the defendant was an inferior 


tradeſman or diſſolute perſon; ; and upon 


the whole was of opinion, that a ſurgeon 


and apothecary was not an inferior tradeſ- 4 
man of diſſolute perlon, within the mean= 
int of the Act. » 85 

r. Juſtice Bathurſt and Mr. Juſtice Clive, 

2 of à contrary opinion, and in deliver 


ing 
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ing it, ſaid, That it was a queſtion, of law, 
and not of fact, whether the defendant was 
an inferior tradeſman, and that the Judges 
ought to determine who are inferior tradeſ- 
men or diſſolute perſons, within this law. 
That in order to find out the true conſtruc- 
tion of the Statute, it would be neceſſary to 
take into conſideration the intent of che 
makers, which was plainly to ſecure the 
Game from being deſtroyed by perſons 
ne loQing , their lawful employments, , as. 
appears by the preamble. They admitted 
that there might be an inferior and ſuperiot 
between maſter, and journeyman and ap- 
prentice; ; but declared it as their opinion, 
that every tradeſman who was not qualified 
was inferior, and that this was the only line 
they could ran a Amie; een | 
ſuperior, . 70 

Lord Chief Juſtice Wills. 4 in 
opinion with Mr. Juſtice Noel, and at the 
ſame time obſerved, That if he had tryed the 
cauſe, he ſhould. have told the Jury his 
opinion upon bearing the evidence and cir-. 
cumftances of the defendant, and and haye left, 
it to he Jury to determine, whether the 
a a ſurgeon apd and apothecary, . | 
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am inftrior tradefinan or — points of 
r trade. 
Theſe are tlie only caſes hither, copied, 
thad Sexktiifim anywile relative to this mat- 
ter; but as every man in this country will 
think for himſelf, I mean to trouble you with 
a few obſervations upon this ſubject, which 
you may make uſe of or reject as you pleaſe. 
At the fame time, I would have you remem- 
ber, that as'T defign to ſpeak with freedom, 
T'ſhall endeavour to preſerve the utmoſt 
decency in delivering my ſentiments-. 
I confeſs it ſtrikes me as neceſſary to have 
recourſe to the Common Law, and to com- 
pare ĩt with the ſeveral Statutes which have 
been made from time to time, as well for 
the preſervation of the Game, as to reſtrain 
or enlarge the puniſhment of treſpaſſers, 
for without ſuch a compariſon, I preſume 
it will be impoſſible to form any determi- 
nate opinion upon this matter; and there- 
fore I think it will be propet to obſerve, 
that at Common Law, no man could kill 
Same without a grant from the cron, 

und whoever preſumed to deſtroy them 
without it, not only expoſed himſeif to the 
ſeverities of the Foreſt Laws, but likewiſe 
| ſubjected himſelf to puniſhment as a treſ- 
paſſer; 
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paſſer; and even thoſe. who had received 
the power of killing Game by the grant of 
a free warren, were obliged. to exereiſe that 
privilege within a particular diſtrict, and 
could not exceed the boundaries of it, with- 
out being liable to anſwer for it as treſpaſ- 
ſers. But as the rigour of the Foreſt Laws 
began to wear off, or were corrected, the 
preſervation of the Game became more 
immediately the object of legiſlative atten- 
tion, and for that purpoſe many laws were 
created, inflicting pecuniary. as well as cor- 
poral puniſhments upon ſuch as preſumed 
to kill them, without being poſſeſſed of 
the eſtates particularly deſcribed hy theſe 
Statutes. The eſtates have been enereaſed 
in proportion to the number of Statutes, 
and though in Richard the ſecond's time, 
404. a year was an eſtate ſufficient, to xæx- 
clude a perſon from the ſeverities of the 
"Came Acts then in being; yet we find. in 
Charles the ſeeond's time, they : were in- 
ertaſed to 1004. a year freehold, or 1507. 
leaſeliold eſtate. Here the line is dran, and 
ĩt continues fixed to this day; ; and though 
it is a common received opinion, that thoſe 
cho are polleſſed of eſtates, of the yearly 
v 5 A ISIOR GAG Hamid 5 Value 
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value inentioned by the Statute of King 
Charles the ſecond, have a power to kill 
Came, yet they are miſtaken ; for as Dr. 
Blackſton obſerves, it is not properly a 
qualification, but an exemption from the 
ſeveral penalties created by Act of Par- 
liament; for however free they may be 
from the penalties created by Statute Law, 
they are ſtill ſubject to be puniſhed as 
treſpaſſers at Common Law, though they 
do not a penny damage to the landholder. 
The farmer, conſcious of the power the 


Common Law armed him with, of puniſh- | 


ing ſuch as came upon his property, was 

too frequently induced to proſecute ſportſ- 4 
men for two- penny treſpaſſes, which was 
productive of a great deal of ill blood, 
brought on jealouſies amongſt neighbours, 
and anſwered no other purpoſes but thoſe 
of ſtrife and contention. Theſe numerous 
proſecutions convinced government of the 
neceſſity of making ſome alteration in the 
Common Law, and gave riſe to the Statute 


of the 22d and 23d Car. 2d, for preventing 


trivial ſuits, which as it extended only to 
treſpaſſes where the freehold came in queſ- ä 
tion, or where the plaintiff recovered 467. 


damages and upwards, and gave plaintiffs 
no 


[ 49 ] 

no more coſts than damages, who did not 
come within its meaning, loaded the farm- 
ers with as great hardſhips as as ſportſmen 
in general had before been expoſed to, by 
being reſponſible for every inconſiderable | 
treſpaſs they might occafionally be guilty 
of, in proſecuting their rural amuſements. 
To eaſe this heavy burthen, thus placed 
upon the peaſants ſhoulders, and at the 
ſame time to preſerve the Game, was more 
than probably the intention of the legiſlature 
in paſſing the Statute of the 4th and 5th. 
of William and Mary ; which not only 
increaſed the penalties upon ſuch as killed 
Game, but at the ſame time greatly ſoftened 
the rigour of the Statute of Charles the ſe- 
cond, by partially repealing that law, and 
_— and re-eſtabliſhing the farmer in 
the enjoyment of thoſe rights which the 
Common Law had annexed to his property, 
aud rendering him once more capable of 
puniſhing inferior tradeſmen, apprentices, 
and other diſſolute perſons, who neglected 
their trades and employments by following 
hunting, fiſhing, and other Game, to the 
ruin of themſelves and damage of their 
neighbours. But! it is impoſlible to imagine 

. Ss that. 
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that this Statute meant to exclude all tradeſ- 
men from hunting, unleſs you put a con- 
ſtruction upon it repugnant to its expreſs 
meaning; nor can I eaſily prevail upon 
myſelf to think it was ever the intention of 
the Legiſlature, to ſubje& every unqualified 
tradeſman to coſts in a twelve-penny treſpaſs, 
as it would in a great meaſure revive all 
thoſe, trivial ſuits and litigations, which the 
Statute of King Charles the ſecond was 
avowedly made to prevent. If i it had meant 
to exelude all tradeſmen, why call, them 
inferior tradeſmen ? why not deſcribe them 
as unqualified tradeſmen? The firſt is at 
beſt, but an ambiguous exprethon ; the 
laſt, clear, explicit, and beyond the, reach 
of quibble. It will be too much for any 
one to ſay, that the Legiſlature was tempted 
to ſubſtitute the word inferior in the room 
of unqualified, for fear of offending ſuch 
capital tradeſmen, as might then be in the 
houſe. There is no clauſe or expreſſion in 
the whole Statute that can warrant this con- 
cluſion; beſides, it has expreſſy declared, 
that the objects of it were thoſe inferior 
tradeſmen, apprentices, and other diſſolute 
perſons, who neglected their trades , and 
employ- 


* 
employments, and followed hunting, &c. 
to the ruin of themſelves, and damage of 
their neighbours ; and moreover, I do hum- 
bly conceive, that in the conſtruction of 
every law, it is abſolutely neceſſary to take 
the whole into conſideration, in order to 
find out its true ſpirit and intention; for if 
that rule of conſtruction does not prevail, 
there are very few people but may be in- 
cluded within the words of this Statute, 
thus partially conſidered. A barriſter, by 
hunting in Michaelmas Term, when he 
ſhould be attending at Weſtminſter, may 
be called a diſſolute perſon neglecting his 
employment; a merchant of the city of 
London, of 50,0001. property, may be de- 
nominated an inferior tradeſman, neglect- 
ing his trade; though I believe no man who 
has ever read the Statute, will ſay that ſuch 
merchant or barriſter could have been the 
inferior tradeſman or diſſolute perſons meant 
by the Statute.—Beſides, Sir, when you 
conſider this clauſe more particularly, and 
couple it with the preceding part of the 
Act, you will find that the general ſpirit 
and intention of it was, © as well to preſerve 
“ the Game from being deſtroyed by idle 
| D 2 perſons- 
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+. perſons, who afterwards: betook theme 
ſelves to robberies, burglaries, or other 
* like affences, and neglected their lawful 
„ employments; as for the puniſhment 
* of inferior tradeſmen, apprentices, and 
* other diſſolute - perſons, ho neglected 
& their trades, and employments, and 
followed hunting, &c. to the ruin of 
+. themſelves and damage of their neigh+ 
+ bours.— Now, ſurely, tradeſmen of 
large fortunes. and property, though they 
do not | conſiſt in freehold or leaſehold 
eſtates, can never be ſaid to come within 
the letter or ſpirit of this law. Indeed ] 
ſhould think it would be much more rationa] 
to conclude, that the Legiſlature meant to 
deprive thoſe tradeſmen and others from 
purſuing their amuſements, whoſe circum» 
ſtances and ſituation in life would admit of 
no loſs of time, and whoſe neceſſities called 
upon them to devote every moment of it 
to the ſervice of themſelves and families, 
and who by hunting, &c. inſtead of attend- 
ing to their lawful trades and employments, 
muſt bring themſelves and families upon 
the pariſh, or betake themſelves to thoſe 
wicked means for procuring ſuhſiſtence, 
which the Statute expreſly alludes to. 


Theſe 


ta} 
Theſe hints (for I have not time to enter more 
largely upon the ſubjeQ) if duly attended 
to, will prove of great ſervice to you, who 
ſpend ſo much of your time in * amuſe- 
ments. 

Countryman. I am arent obliged to 
you, and will read them with attention 
for | whilſt theſe laws continue in force 
it will be impoſſible for country people to 
live in peace without knowing them.—But, 
when I conſider that whatever deſign 
the Legiſlature might originally have in 
making them, whether with a view of 
taking the arms out of the hands of the 
common people, or from a deſire of 
puniſhing idleneſs and vice; yet, as they 
have ceaſed to anſwer the virtuous ends of 
their creation, they ought at leaſt to be 
corrected, if not aboliſhed. For, it is too well 
known to need any proof that there are few 
gentlemen in the country, whether of 
the quorum or not, but will readily pur- 
chaſe Hares, Partridges, or Pheaſants of 
thoſe poachers, for whoſe puniſhment theſe 
laws were inſtituted. But this is not all; 
theſe inſignificant animals have produced 
jrreconcileable breaches in TR families, 
and 
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and have done more miſchief than all the 
poachers in England.—Yet am I no friend 
to poachers, and far be it from me to pro- 
mote idleneſs; I love to ſee and encourage 
virtuous induſtry : but when 1 behold laws 
which arc ſaid to be formed for the puntſh- 
ment of lazineſs, applied as inftruments of 
oppreſſion, I confeſs J long to have them 
repealed or put upon a better footing ; for 
in a well regulated and free governments 
no law ought to exiſt, however well founded, 
that may be applied to gratify private pique 
or reſentment; and I believe thegentlemen of 
the law will readily agree that fifty profe- 
cutions are commenced upon tyrannical and 


revengeful principles, to one founded upon 


the honourable motive of ſerving the pub- 
lick. 


The 


The Reader will be pleaſed to obſerve the 
following Rules in reading the TABLES. 


L If an information is laid for killing 
Game, upon the Statute of Queen Ann, 
it is a qui tam, and only recoverable be- 


fore a Juſtice of che Peace. 


* Þ 


3 II. Where a proſecutor ſues by Action 
upon the caſe, debt, bill, plaint, or in- 

formation, there he will be intitled to 

double coſts, under the Statute of George 
the firſt, which Act does not extend to 
Informations before a Juſtice. 


Note, The word information means an 
information in the Crown Office. 
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